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Annoranust. CTaThst OCBSIIEHA UCCIIEOBAHHIO TIPABOBOM MPUPOJIBI MEXKTYHAPOIHOTO KOMMEPIECKOTO apOUTpaXka, 0COOEHHOCTSIM
pean3aluy aBTOHOMUH BOJIM CTOPOH TIPH BHIOOPE MIPHMEHUMOTO TIPaBa U TIPeJeNiaM T aBTOHOMUH B YCIIOBHAX B3aUMOJIEHCTBHSA C
TOCYIAPCTBEHHBIMHA CYIaMH. PaccMaTpHBAIOTCSA BOMPOCH KOJUTM3HOHHOTO PETYIUPOBAHUS M aHAM3HPYIOTCS OCHOBHBIE MOIXOMIbI
(voie indirecte u voie directe) x ompenesaeHHI0 TPUMEHHMOrO MpaBa MPH OTCYTCTBHU COTJIAIICHHS CTOPOH. ABTOp TOKa3bIBaeT
SBOJIIOIMIO TIOJXOI0B OT JKECTKOTO CIIENOBAHHMS KOJUTM3HOHHBIM HOPMaM K JIEHAIIMOHAJIM3MPOBAHHBIM METO/IaM BbIOOpa Tpasa, a
TaKKe MOMUEPKUBAET TEHACHIINIO K YKPEIUIEHHIO MAPTHEPCKUX OTHONIEHWH MEXIy apOMTPaKeM M HAI[HOHAIbHBIMH Cydamu. B
3aKJIFOYECHUH JIeJIAeTCs BBIBOA O HEOOXOAMMOCTH OajlaHca MeXIy CBOOOIOH YCMOTpeHHs] apOMTPOB M IPHUHIMIIOM [PaBOBON
OIPEAEIEHHOCTH JUTs oOectieueHns 3P GeKTHBHOCTH apOUTpasKHOTO pa3dupaTeIbCTRa.

KaroueBble ciioBa: Me)K}IyHapO}IHBIﬁ KOMMep‘{eCKI/Iﬁ ap6HTpa>1<, aBTOHOMUs BOJIU.

Autonomy of will and its limits in international commercial
arbitration
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Abstract. The article is devoted to the study of the legal nature of international commercial arbitration, the implementation of the
autonomy of will of the parties when choosing the applicable law, and the limits of such autonomy in interaction with state courts. The
paper examines conflict-of-laws regulation and analyzes the main approaches (voie indirecte and voie directe) to determining the
applicable law in the absence of an agreement between the parties. The author shows the evolution from strict adherence to conflict-
of-laws rules to denationalized methods of law selection, emphasizing the trend towards strengthening partnership relations between
arbitration and national courts. The conclusion highlights the need to balance the arbitrators’ discretion and the principle of legal
certainty to ensure the efficiency of arbitration proceedings.
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1. BBeneuue

MeXayHapOoaHBI KOMMEPUYECKHI apOMTpak NpeacTaBiisieT co0oi oauH W3 Hamboee
3G PEKTUBHBIX HHCTUTYTOB pa3pelieHHs TPAaHCTPAaHUIHBIX KOMMepUYecKux cropoB. Ero cnennduka
3aKJIIOYAETCSl B BO3MOXKHOCTH CTOPOH CaMOCTOSITENIBHO OINPEACIATh IPUMEHHMOE IIPaBO, COCTaB
apOUTPOB U TpollecCyalbHbIE TMpaBUiIa. ABTOHOMHUS BOJIM CTOPOH SIBIIETCS KPacyroJIbHBIM
MPUHIUIIOM apOUTpaka, OJHAKO B PsI/Ie CIy4acB OHA CTAIKUBACTCS C HEOOXOAMMOCTBIO COOIOACHNUS

MMIIEPaTUBHBIX HOPM ITyOIIMYHOTO MOPSAKa.

2. IloctanoBka 3agauu (Llean uccieqoBanus)

Ienp uccieroBaHus 3aKIF0YAETCS B aHAIN3€E MPEIETIOB peaIn3alid aBTOHOMHUH BOJIM CTOPOH
B MEXJIyHApOJHOM KOMMEpPUYECKOM apOUTpak€ W BBISABIEHUM COOTHOIIEHUS MEXAY CBOOOOM
YCMOTpEHHS apOUTPOB M KOHTPOJIEM CO CTOPOHBI TOCYJapCTBEHHBIX CYAOB. JJis TOCTHXKEHUS 3TOM
LETN UCCIEAYIOTCS HCTOPUYECKHE U COBPEMEHHBIE TTOAXO0/IbI K ONIPENEICHUIO TPUMEHUMOTO IpaBa

B OTCYTCTBUC COIJIallICHUA CTOPOH.

3. MeToabl U MaTepuaJbl HCCIAEI0BAHUS

MeTo10/I0TUYECKYI0  OCHOBY  MCCJIEIOBAaHHSA  COCTaBJSIOT — CPAaBHUTEIBHO-TIPABOBOM,
(hopManbHO-IOPUANYECKUN U CUCTEMHBIN 1MoAX0/1bl. VCrosib30BaHbl HOPMATHUBHBIE aKThl, BKIIIOYAst
Hero-Mopkekyro kouBenmmio 1958 1., EBpomeiickyro komBenumio 1961 r., TumoBoil 3aKkoH
IOHCUTPAIJL 2006 r., 3akon Poccuiickoii ®@enepannu «O MEXIyHAPOIHOM KOMMEPUYECKOM
apoutpaxe» u cyneOHyro mnpaktuky BepxoBHoro Cyma P®. Hayuynas HOBW3HA HCCIIeIOBaHUS
MIPOSIBIIIETCS B MPEATI0KEHUN KOHLENIUU (PYHKIMOHAILHOTO OajlaHca MEXy aBTOHOMUEH BOJIH U

MIPaBOBOM OMPeAeNEHHOCTHIO.

4. Ilosry4yeHHbIE Pe3yJabTaThl

OBoMIOLUSA  MEXKIAYHApOJHOrO apOMTPaKHOTO IpaBa JAEMOHCTPUPYET IMEpexoj] OT
00s13aTeIbHOTO MPUMEHEHHUS KOJUTM3HOHHBIX HOpM lex loci arbitri k rubkum mozessim voie directe,
JIOTYCKAIOUIMM HENOCPEACTBEHHOE INPHUMEHEHHE MarepuaipbHoro mnpasa. CormacHo cratbe 28
Tunosoro 3akona FOHCUTPAIJL, apOuTps! mpu OTCYTCTBUM YKa3aHUIl CTOPOH BIIpaBe NMPHUMEHUTb
IIpaBo, onpeenéHHOe UMU Kak Hanboliee ymectHoe. Poccuiickoe 3akoHo1aTenbCcTBO (CT. 28 3akoHa
P® Ne 5338-1) 3akperuiser aHaJOTMYHBIM MOJAXOJ, YTO TIO3BOJIAET apOUTpaM YUUTHIBATH

MCKAYHAPOAHBIC CTAHAAPTHI.

A.B. Ceupun. Agmonomus 8onu u npeoenvl eé peanuzayuu 8 MeICOyHapoOHOM KOMMepUecKoM apbumpanice



VI Bcepoccuiickasi (HAMOHATbHAN) HAYIHAS
KkoH(pepennus: «Hayka, TexHoJ0rny, 0011eCTBO:

OK0/10rn4ecKuii HHKHHUPUHT B HHTepecax 17 (2025)
YCTOHYHMBOr0 Pa3BUTHS TePPUTOPHII»
(HTO-V1-2025)

[TocranoBnenue Ilnenyma BepxoBhnoro Cyma P® Ne 53 (2019 r.) mpupano KoHUENUUU
napTHEPCTBA MEXAy apOUTpakeM U cynamu HopMmaTuBHOE odopmieHue. IloguépkuBaercs
HEOOXOMMOCTh MAaKCHUMAaJIbHOM MONACP)KKH W MHUHUMAJIBHOTO BMEIIATENbCTBA CYIOB B
JEATeNbHOCTh apOUTpaskedl. DTOT MPUHLIUI KOPPECIOHIUPYET C MEXKIYHAPOTHOW MPAKTHKOW U

CIIOCOOCTBYET YKPEIJICHUIO TOBEPHsI K POCCUICKOMY apOUTpaxy.

5. BeIBOaBI

Mex1yHapoAHbI KOMMEpPUYECKUH apOUTpaX AEMOHCTPUPYET TEHAEHLHUIO K PacCHIMPEHUIO
YCMOTpEHHUSI apOUTPOB MpPH ONPEAENECHUU NMPUMEHMMOIO MpaBa U K YKPEIUIEHUIO0 MapTHEPCKOU
MOJIENT B3aMMOJICHCTBHUS C TOCYIapCTBEHHBIMU cynaMu. D¢ (PeKTUBHOCTh apOUTpaka BO MHOTOM
3aBUCHT OT OajyiaHca MeX/1y aBTOHOMHEH BOJIM CTOPOH M MPUHIIUIIOM [TPaBOBOM orpeaenéHHocTH. B
COBPEMEHHBIX YCIOBHMSX MEXKJIYHAPOJAHOTO IpaBa AaBTOHOMHSI BOJM OCTa€TCs OCHOBOM
apOUTPa)KHOTO MpolLiecca, a IpeAessl €€ pealn3aluy ONpeIeIIIoTCs He0OOX0AUMOCTBIO 00eCTIeYeHUs

MyOJIMYHBIX HHTEPECOB U COOJIOICHUS BEPXOBEHCTBA MpaBa.

baaroxapuoctu

ABTOp BBIpaXKaeT MPU3HATEIBHOCTh HAyYHOMY PYKOBOJMTENIO W  KOJUleTaM 3a

KOHCTPYKTUBHBIC PEKOMCHAAINH ITPH ITOATOTOBKEC MCCICIOBAHMA.

Cnmcok qurepatypbl

1. Konsenuus OOH o mpu3HaHUM M NPHUBEICHUU B HMCIOJIHEHHE MHOCTPAHHBIX apOUTPasKHBIX
pewenwnit (Hero-Hopk, 1958 r.) — B cuite mast Poceniickoit ®exeparmu ¢ 1960 r.

2. EBpormeiickas KOHBEHIIMS O BHEIIHETOpProBoM apoutpaxe (JKenesa, 1961 r.) — B cune s
Poccutickoit denepanyu ¢ 1964 1.

3. Taarckas KOHBEHIIMs O coriamieHusx o Beioope cyma (Hague Convention on Choice of Court
Agreements, 2005 r.) — noanucana P®, ve patuduimpopaHa.

4. Taarckas KOHBEHIIMSI O NPU3HAHUM W HCIOJHEHUU HHOCTPAHHBIX CYAEOHBIX PEIICHUH 110
TpaKIaHCKUM WM KomMmepuyeckuMm gaernam (Hague Judgments Convention, 2019 r.) — He
parudunupoBana PO.

5. TI'paxnanckuii kogeke Poccuiickoit @enepanuu (4actb Tpetbs) oT 26.11.2001 Ne 146-d3 — B

pen. 2024 r., ct. 1186.
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6. 3axon Poccuiickoit @enepannu ot 07.07.1993 Ne 5338-1 «O MexIyHAPOIHOM KOMMEPYECKOM
apoutpaxe» — B pex. 2024 r.

7. Tlocranosnenue Ilnenyma BepxoBHoro Cyna P® ot 10.12.2019 Ne 53 «O BrInosiHeHUU cygamMu
GyHKIMH  CONEHCTBUS W  KOHTPOJSS B  OTHOIICHWH TPETEHCKOro  pa3OMpaTenbCTBa,
MEXAYHApOJHOIO0 KOMMEPUECKOTO apOUTpaxa.

8. Tumosoii 3akon FOHCUTPAJI o mexmyHapomHoM ToproBoM apoutpaxe (pem. 2006 r.) —
pexomenaarenbHbid akT OOH.

9. IlpaBuna apOutpaxka MexIyHapoaHBIX kKoMMmepudeckux crnopoB MKAC mpu TIIIT PD (yrB.
[Tpukazom TIIIT P® ot 11.01.2017 Ne 6) — netictBytomas peaaxius 2023 T.

10. Permamernr MAK tipu TIIIT P® — neticTByromas pemakmust 2023 r.
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